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This arbitration amises out of a grievance whereby
the Union alleges tha%t the Grievor’s probationary
period was wrongfully términated.

r

New employees are fhired into the Spare Board and
1 -
undertake a 30-day pro}:%ationary period of training in

entry-level positions. 1

o e

The Grievor satis%actorily completed 25 days of
the probationary periocd. The Employer’s position is
that he proved unsuitable with respect to the last and
most demanding segment éyf the pericd. The Union grieves

N

this decision. !

i
]
The provisions of i the collective agreement which

bear on this matter are as follows:

ARTTCLE VIIT - SEMIORITY

Section I

a) Notwithstandikng anything to the contrary
contained in this Agreement, it shall be
mutually agreed that all employees are
hired on. probation, the probationary
pericd to continue until thirty (30)
days have beén worked, during which time
they are to be considered temporary
workers only, and during this same
period no seniority =rights shall be
recognized.

diood
ZARDE



01,/04/08 10:03 FAX 250 982 3027
05/11/05 10:18 FAX €04 683 2788 ) v’%‘E.ASY’ILOFI‘QR%]SO%A%)RCI;lAFETZ
2

1

b) Upon completion of thirty (30) days
worked, they| shall be <regarded as
regular employees, and shall then be
entitled to seniority dating from the
day on which phey entered the Company’s
enploy, ’ provided however, that the
probationary period of thirty (30) days
vorked shall lonly be cumulative within
the three (3){ calendar months Ffollowing
the date of ehtering employment.

The parties disagree on the standard of reviaw for
dismissal of probatjonary employees  under this
collective agreement. The Employer’s position ig that
the standard of review }:as been laong-established in the
forest industry and is.é one of suitability. The Union
argues that since tha‘é collective agreement does not
expressly address the% standard to be applied to 2
probationary employee, jthe standard must be the same as
that applied to senior%.ty-rated employees, namely just

cause.

In Canadian Forest Products Ltd., Chetwynd

Division and Industriél Wood and Allied Workers of

Canada, Local 1—424,! [1998] B.C.C.A.A.A. No. 528,
4 .

Arbitrator Kelleher, as he then was, had cceasion to

review the arbitral ju%isprudencé in this area.

Beginning at p.1 (QL) , he wrote:

q2 It is common ground that the dismisgsal
of probationary employees can be justified on
2 different standard from the usual approach
in the case of sez}ziority-rated employees. The
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basic principles are, in my view, two. The
first was stated | by Arbitrator McKes in
Pacific Logging Cémpany Limited (Ladysmith
Div.) -and- IWA, Local 1-80:
{
Absent any evi;;iance of a charge of
digscrimination, | prejudice, union
.fFfiliation, and se forth by the
company, I accepf the basic premise that
2n arbltrator should not interfere with
an employer’s conclusion in an area of
judgment based ‘on many intangible and
subjective factors unless evidence can
substantiate thjat the employer acted
vindictively or }capriciously. (at 8)

The second was iarticulated by the same
arbitrator in Meeker Cedar Products (1967)
1+d. -and- IWA, Lotal 1-367, unreported, July
18, 1980 (McKee):

. common sense dictates that 2
probaticnary employee be dealt with in a
fair and even-handed manner; that he is
told what job he is to perform and to
what standards;: that he is told so that
he is fully aware of the intent of the
communication that his performance is
not up to the standards set for him and
not just to “pu‘:ll up his socks” or “get
on with it”; that he be given 2 chance
to change his work and behaviour pattern
on the job :for which the final
assessment willi be made and not just on
some isolated incident of Jjob
performance totally removed from his day
to day and primary assigmment. (at 37)

1= Thus, an employer has a broad latitude
to make judgments . about the suitability of an
employee during the probationary period. But
a2 probationary employee is entitled to be
+old what the - standard 4is, and mozre
importantly, to be told that her or his

'
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performance is .be@ow Fhat stdndard so the
employee has an opgortunity +a change his or
her behaviour. ¢

T4 The two prinéiples were summarized 1in
one sentence by'ArHitrator Vickers in Gregory
Manufacturing Lim%ted, Specialty Products
Division, —and- IWA, lLocal 1-357, unreported,
January 29, 1985: %
Recognizing theé company’s right to an
almost unrestridted assessment, she is
nevertheless enﬁitled, for her part, to
expect that the lassessment will be fzir.
'

. ] . .
The earlier award! of Arbitrator Vickers, as he

then was, in Gregoryf Manufacturing Ltd., Specialty
i

Products Division and! International Woodworkers of

pmerica, Local 1-357, (1985), 18 L.a.C. (38 7L,
)

considered the decisiorn of Slean, C.d.. pitting as an
. 1

industry interpreter, ss well as those of Mr. McKee in

Pacific Logging Companyﬂ(LadYsmith Div.) and IWA, Local

1-80, (1979), unreported and Meeker Cedar Products

(1967) Ltd. and IWA, Local 1-367, (1980), unreported.

Pacific Logging | was appealed to the Labour

Relations Board and dismissed: L94/79.

The issue in Meeker Cedar Products was whether, in
3

the discharge of a prébationary employee, an employer
must establish just ca&se. While acknowledging that the
approach with respect Ec the dismissal of probationary
employees had changed bver the years, Arbltrator McKee

did not accept “that'ﬁha Coast Master agreement has to

@oo7
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be read by a panel arbitrator as changed.” He concluded
that the Sloan deéision remained a correct
interpretation of the Coast Master agreement for these

reasons: j

-aa

)

1. The subject éf probationary employees
had not been jaddressed in negotiations
following Pacilfic Leogging.

i

2. aAn appeal of the Pacific Logging
decision was jdismissed. by the ILabour
Relations Boazd. .

i
3. Since the amehdments to the Labour Cocde
in 1875, he parties had ample
opportunity to nagotiate a different
provision. :
4. The absence of any change signaled that

the  parties  accepted the  Sloan
interpretation of  the probationary
employee lang?age.

1

(Grebory Manufacturing, pp.3-4)
Y

Arhitrator McKee 4id, however, go on to enunciate
the two principles adépted by Arbitrator Kelleher in

Canadian Forast Productls, supra.

Arbitrator Vickérs accepted the test of

suitability as enunciated By Mr. McKee.

The Sloan decision was reviewed by Arbitrator

Munroe in Deman Forest) Products Ltd. and IWA, Local 1-—

B0, (1s84), unreported; He said:
{
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... I have little jchoice but to accept the
Sloan award as having continuing
authoritative  value, as analyzed  and
explained in the Bacific Logging and Maeeker
awards., It is entirely posgsible that I would
have reached 2 diifferent conclusion had I
been the arbitrifor in Pacific ILogglng-
However, subsequent to tha publication of
both the Pacific Jogging and Meeker awards,
and prior to ths dismissal of the grievor in
the fall of 1983, there was yet another round
of collective bardaining between the parties
to the Coast Master agreement, without any
changes being madet!to the language concerning
probationary employees. At some stage, the
point must be taken as representing an
ongoing mutual i?tent.' In this case, the
unicn accepts the1state of the jurisprudence
and agrees that the Sloan award, as explained
by the three subéequent awards, remains in
force. (Gregory Mhpufacturing, p.5)

That line of autﬁority was adopted in Northwood

pulp & Timber Ltd. V. Industrial Wood and Allied

Workers Union of Canadé, local 1-424 (Perry Grievance) ,

(1895] B,C.C.A.A.A. N&. 41 (Suhr) and, as previously -

discussed, by Mr. Kelléher in Canadian Forest Products,
supra. 8ince the parties have not seen fit to change
it, the standard of re&iew established by that line of
authority must be seen%to be a reflection of the mutual

intent of the parties.'

1009
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Victor Kelly is thé wg# shift Sawmill Supervisor.

He oversees the traininq of employees.

o —

In September 2004, the Employer hired 15 new
employees for the lntroguctlon of a third shift in the

planer mill. The tralnﬂng periocd is identical for all

employees.

his probafionary period on

x-rg-.-:.m-..- -

The Grievor bega

September 10, 2004..0n Octcber 18, 2004, he commenced

training in the sawmxl under the supervision of Mr.

Kelly.

B .I__‘w_ o

The supervisor’s dncqntrovarted evidence was that
“the best indicator ofjsuccess [cf a new employeel] is

strip pushing because i@ is labour intensive.”
The probationer is trained for four days on

strips, the J-bar and %lean—up. He is expected to wark

cn his own by the fifth day.

Mr. Kelly testlf;ed that on the Grievor’s first
day in the sawmill, he was provided orlentatlon which
included written ma?erial on standaxd operating
procedures and safety?including the proper technique

for pushing strips. E
i
i

i
v
I
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A mentor, 2 member; of the bargaining unit, was

feadia

assigned toc the Grievory The practice of Mr. Kelly is

to “check back with the mentor'and do my own ¢hecks.”
Mr. Kelly said that strip pushing is the most

demanding of the proba&ionary period duties and that

" not all probationers succeed While the mentoring

period is 4 days, w1th the employee expected to wark
alone on the E£ifth day, Mr. Kelly testified that he
could “judge before the»d days is up” whether a trainee

would succeed.

e dadamm bt a

The Grievcr was tohd about the demanding nature of

strip pushing and what was éxpected of him.

on the Grlevor’sfsecond day, Mr. Kelly observed
that the strip maga21ne was low and teold the Grievor he
must increase the pace. The supervisor conferred with
the mentor who said he was not confident in giving the

Grievor “the green llgpt” meanlng the Grievor was not

capable of working on his own.

on the third dayé the Grievor was summoned to the
erice of Mr. Kelly who told him he was noE
wcomfortable with him[ﬁorking on his own.” In cross—
examination, Mr. Kelly could not recall whether or not

he told -the Grievor he was not comfortable with his

E

performance:

i
R
)
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T said I was not tomfortable with allowing
him to work omn his own and he would be
evaluated by another supervisor.

i
Mr. Kelly spoke to Fhe mentor who advised that the
Grievor needed more tra;:.nlng and he next reported to
Superintendent Fred Wood that he was not “comfortable
giving [the Grievor] thg_a green l:,ght and he needed to

be evaluated again.”

’
\

At this point, thé Grievor had heen training on
strips =and the J-bar IE‘or three days and, said Mr.
Kelly, “1I can make my j\:lidgement wi’;hin that time.”

i

Mr. Kelly cited tHe case of another probaticnary
employee who was deemed.‘;unsuitable at strip pushing and
his probationary perioé was terminated on the third
day. . '? ‘

L

.

Superintendent Frq"d Wood testified that he spoke
with Mr. Kelly on the third day and was told there were
“concerns” about the ;Gxij:ex}or’s performance %“on the
strips as well as thei,- sorter.” In his evidence, Mr.
Kelly did not speak of :any prablems on the J-bar.

On the fourth day, Mr.. Wood conferred with the
mentor who told him ‘B:hat the Grievor “had problems
keeping up on the strlpr;s and on the J-bar - kgeping the
lumber straight.” :

‘
i
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After discussions with HRuman Resocurces, Mr., Wood
terminated the Grievor flor wFailing to keep UP pushing
strips, and £failing to% keep lumher straight in the

sortexr.”

In cross—examinatidén, Mr. Wood was asked if the

; -
Grievor was told of the Employer’s dissatisfaction with

his performance on the J-bar:

;
Al Don’t beliave it was

—tmer

ITT

et

The test to be applied in the discharge of =2
probationary employee finder this collective agreement

is suitability.

P

1t is generally ag&eed that arbitrators should not
interfers with an emplcyer’ assessment of the
suitability for futur§ employment. of a probationary
employee. The principl%s which apply =are found in the

decision of .Arbitratéﬁ Kelleher in Canadian Forest

Products, supra, in wﬁicﬁ-he adopted the reasoning of

Arbitrator McKee in Pacifiec Logging and Meeker Cedax

Products, supra, conclﬁding at p.2 (QL):

Thus an employer has a broad latitude to make
judgements about the suitability of &a=n
employee during the prabatlona:y period. Eut
a probationary employee is entitled to. be

do13
o1z



01/04/06 10:08 FAX 250 992 3027 WEST FRASER CORP

05/11/05 10:23 FAX 604 683 2798 TAYLOR JORDAN CHAFETZ %ﬁg
- ; '
) i
. 11l
g
L.
:
i
told what the ftandard is, and more

importantly, to b told that her or his
performance 1ls be ow t+hat standard so the
employee has an opportunlty to change his or
her kbehaviour.

The difficulty w1§h the Employer’s decision 1in
this case is two- -fold. FJ.rst, Mr. Kelly's evidence was
that the Grievor fellgshort in only one area. - the
speed at which he was . pushing strips. In all other
respects, the superv1?or took no issue with the
Grievor'’s performance.’It was the pace at which the
Grievor was working nd, given the requirement to
maintain the flow of pjoduction, thiis was a legitimate
concern and one which the Grievor was required to meet.

} .
superintendent Woéd, on the other hand, dismissed
the Grievor for failing to meet the standards required
on the strips and on ¢he J-bar. The Grievor was not
told that his work on tha J-bar was below standard. 1t
must be assumed fronl'Mr. Kelly’s evidence that the
Grievor was not deflclént in this area.

With respect t the strips, the Employer’s

SO & BUNN

approach in this case was, to borrow the expressions
used by Arbitrator MﬁKee, a “pull up Yyour socks” or
“wget on with it” stancé rather than clearly bringing to
the Grievor’s not1de that his performance  Was
unsuitable and deflnlnb the standards to be met. I also
observe that if the only deficiency was speed, then
more time on the job'! mlght well have led to improved

efficiencies and greaﬁer production. He didn’t. have the
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benefit of the fourth. day. Indeed, the evidence
suggests that the GrieVO"spent'no more than B heours in

total on the strips.

It is my conclusior that' the érievor did not have
a fair opportunity to me%t the Employer’s standards. He
was not told that his?iperformanc.:fe‘ on the J-bar was
unsatisfactory and sincéj speed was the only deficiency
on the strips, he shouldﬁ ﬁ-é.vé been :gi\ren the fourth day

to increase the speed.

t
'

i
The appropriate réhedy is fof the Grievor to be

given the oppcrtunlty ’to prove hILS suitability with
respect te the 5 days t:ra:.ru.ng in the sawmill.

DATED at Vancouver, British !Columbia, this 7

{ i

day of May, 2005. ; -

Colin Tavlor, Q.d.
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